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The Post Office Ban on "Revolutionary Age" 



T^OR the first time in ten years the Post Office Department has 
•*■ barred a periodical from the mails because of its political views, 
The "Revolutionary Age," weekly organ of an expelled faction of 
the Communist Party known as the "Majority Group," published in 
New York since November 1929, was barred last July on the ground 
of "sedition". The Post Office Department acted under a provision 
of the war-time Espionage Act still in force. 

This is the first case in which this pro-vision of tlte Espionage 
Act has been invoiced since war days. Although the Espionage Act 
was suspended by Congress until the "next emergency," this pro- 
vision giving the Post Office Department power to bar seditious mat- 
ter was retained. It is in Section 344 of XL S. Criminal Code and 
reads : "Any matter advocating or urging treason, insurrection, or 
forcible resistance to any law of the United States is hereby declared 
nonmailable." 

For good measure the Department also cited in its support an 
old section of the law barring "obscene and indecent" matter from 
the mails, containing this amazing proviso : "The term 'indecent* 
within the intendment of this section shall include matter of a charac- 
ter tending to incite arson, murder, or assassination." 

Following this action, the Post Office Department has recently 
proceeded against four more Communist papers under the same 
section, — the "Young Worker," the "Young Pioneer," a Spanish 
weekly, "Vida Obera" and "Labor Sports Monthly" and an anar- 
chist weekly "Cultura Proletariat' All have been refused further 
second-class mailing priveleges on the ground that they contain se- 
ditious matter. 

When the Post Office Department declares matter "non-mail- 
able," practically speaking it means only exclusion from second- 
class mailing privileges. "Non-mailable" does not mean what it says, 
because any publication can go sealed first-class without detection* 
And it may also go as third-class printed matter, which is rarely- 
examined. When it is examined, each issue is held up and passed upon 
separately for "mailability," The ban is effective because a publican 
tion without the cheaper second-class rates pays a high price for 
mailing. All these barred publications continue to be printed and 
distributed in the mails first-class or third-class. 

In order to determine the Post Office Department's right to bar 
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behalf of the "Revolutionary Age" in the XL S. District Court in 
New York, The other barred publications are also planning suits to 
challenge the Post Office Department's action. 

The "Revolutionary Age" case, decided in favor of the Post 
Office Department by the District Court at New York, has been taken 
up to the Circut Court of Appeals. It is the first case of its sort in 
ten years. The decision of the court will have far-reaching conse- 
quences on the radical press. 

The Facts 

The "Revolutionary Age" was first barred from the mails by Post- 
master John J. Kiely of New York in April, 1930, on advice from 
Solicitor Donnelly of the Post Office Department at Washington. No 
reasons were specified for barring the paper, which had gone freely 
through the mails for six months. It was not different in language or 
tone from other radical papers circulating freely through the mails 
for years. 

The editors, Jay Lovestone and Benjamin Gitlow, decided to lay 
the ground for testing in the courts the action of the Post Office De- 
partment. With the aid of the American Civil Liberties Union and 
an appropriation from the American Fund for Public Service, the 
matter was taken up by attorney Arthur Garfield Hays, who volun- 
teered his services. He advised the editors to reprint verbatim the 
issue of January 15, 1930 which had been held unmailable. It was 
reprinted and submitted to the post office at New York in July, 1930. 
Then on advice of Solicitor Donnelly at Washington it was barred 
for the second time. A suit was thereupon filed in the U. S. District 
Court of New York to compel the Post Office Department to accept 
the "Revolutionary Age" for mailing. 

■J The Court Case 

o The case came on for hearing before Judge John M. Woolsey in 
^ the U. S, District Court at New York on July 29th. U. S. District 
3 Attorney Charles H, Tuttle appeared in person for the government, 
t Mr. Hays for the "Revolutionary Age." Mr. Hays admitted the gen- 
^eral "advocacy of revolution" in the banned issue of the paper, but 
lie pointed out that words like "fight," "revolution," "militant," 
"war," etc., "although they suggest violence in their primary signi- 
ficance, nevertheless have a secondary meaning used by practically 
all political parties in stating their program." 
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Mr. Hays stated that the issues to be decided were "as to 
whether the issues of the paper were mailable or whether the Post- 
master was clearly wrong in stating it was unmailable in that material 
of this kind advocated or urged treason, insurrection, or forcible? 
resistance to any law of the United States." He contended that a 
radical paper using militant terms cannot be regarded as urging 
forcible action when the time is not one of "clear and present danger" 
and when no "immediate violence is advised." 

United States District Attorney, Charles H. Tuttle, contended 
that the militant language in the banned issue of "Revolutionary Age" 
"necessarily incites to arson, murder and assassination and advocates 
insurrection and forcible resistance to the laws of the United States. 
.... Nor is it any defense to say that there is no immediate prospect 
of accomplishing the result in mind. Advocacy in a cause doomed 
to failure is advocacy nevertheless." He also contended that "Revo- 
lutionary Age" was not a newspaper, but only the "propaganda sheet 
of a group organized to accomplish the overthrow of the United 
States by force." 

Judge Woolsey's Decision 

Judge Woolsey rendered a decision on October 16, 1930 uphold- 
ing the Post Office Department's exclusion of the "Revolutionary 
Age." He said in part: 

"It is well settled that the freedom of the press is not interfered 
with except by suppression of a newspaper before publication. If a 
paper is allowed to be published the constitutional right of a free 
speech is secured to it, and thereafter its publishers must be respon- 
sible for their acts as everyone else is ; and if they choose to publish 
matters that are criminal, libelous, or otherwise forbidden by law, 
they must take the consequences. 

"So in the present case, although freedom is guaranteed by the 
constitution to the press, there is not any constitutional guarantee 
to the press, or to any one else, of a free use of the mails. 

"It follows from the consideration just mentioned that the plain- 
tiffs here who ask for themselves the privilege of sending the 'Revolu- 
tionary Age' through the mails must, as part of the price for that 
privilege, conform to the requirements of Congress as embodied in 
the postal laws and regulations. 
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"Exercising his duty and his power to execute the postal laws, 
the Postmaster General reached the decision that the issue of the 
'Revolutionary Age* of July 15, 1930, falls within the excluding 
provisions of the statutes above quoted and the identic postal regu- 
lations. 

"If he was 'clearly wrong' I must set this ruling aside, but if his 
decision of exclusion involved passing on a mixed question of law 
and fact the presumption is so strong in favor of its being correct 
that it is not for me lightly to disturb it 

"From extracts taken from the issue of 'Revolutionary Age' in 
question it will be observed that the words 'fight,* 'militant,' 'revo- 
lution,* and 'war,' are recurrent. In these words, which may fairly 
be said to be the dominant words or slogan of the excluded publica- 
tion, the idea of force is implicit. 

"It is quite true that these words may have come to have second- 
ary meanings and in the case of some of them a not uncommon 
metaphorical use, but surely the Post Office Department cannot be 
held to be 'clearly wrong' if it takes the words which the plaintiffs 
use in their primary meanings, especially as the context points to 
such meanings. 

"Paraphrasing the question of the plaintiff's counsel; 'would a 
reasonable man be clearly wrong in holding that the living thought, 
within the coils of the language used by the plaintiff, was advocacy 
of forcible action against our institutions by insurrection or other- 
wise as the opportunity might present itself?' " 

"It would have been simple for the plain tiffs to have avoided the 
exclusion of their publication from the mails by stating implicitly in 
the 'Revolutionary Age* that they would seek their ends by consti- 
tutional methods and without force. 

"The Post Offie Department, it seems to me, was fully justified 
in holding that the plaintiffs do not advocate constitutional methods 
for the achievement of their purposes. Consequently, it was quite 
within its authority, acting under the sections of the Postal Laws 
and Regulations above mentioned, when it ruled that it would not 
open to such advocacy of the destruction of our Government as is con- 
tained in the excluded publication its nationwide channels of com- 
munication, which reach even the tiniest hamlets and the lonliest 
farmsteads in the land." 
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The Appeal 

An appeal has been taken to the U, S. District Court of Appeals 
in New York. 

In a statement summarizing the grounds for appeal Mr* Hays 

says: 

"The issue of the Revolutionary Age which was banned, contained 
the usual Communist propaganda urging revolution, overthrow of 
the Government if future conditions warrant and matters of like kind. 
The issue on appeal is whether such material violates the Post Of- 
fice regulations, which deny the mails to any material advocating 
or urging 'treason, insurrection or forcible resistance to any law.' 
This issue has never before been directly decided m any case. 

There are two questions on appeal, — first, whether the language 
is violative of the statute; secondly, whether any language can he 
violative of the law which does not urge to immediate forcible ac- 
tion. The defense contends that propaganda favoring revolution in 
the future, under conditions which may or may not arise, cannot be 
construed to urge anyone to forcible action. 

"It should be added that carriage through the mails is not direct- 
ly protected by the First Amendment guaranteeing free press. On 
the other Hand, it is our contention that a free press is abridged if 
there is discrimination between publications and that this brings 
about a situation where indirectly the First Amendment does apply." 

In commenting on the significance of the case, Mr. Hays said: 

"If a paper can be banned because it preaches the doctrine that 
revolution may some day be necessary in order to carry out a com- 
plete change in society, and if in the meantime the paper advocates 
the program of a party which will fight for radical changes, then it 
would seem that a 'free' press is limited to the expression of innocu- 
ous views. 

"The precedent which the Post Office Department seeks is fraught 
with danger. If we once recognize in the government a right to deny 
the privilege of the mails to unpopular views, there is an end of a 
free press. There has never been a power, however autocratic, that 
did not justify its tyranny. The constitutional protection of the First) 
Amendment was never intended to be limited to respectable publi- 
cations. Nothing radical is ever -respectable/ Free government rests 
fundamentally on the right to persuade to any views. It gives the 
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same right to radicals to express 'foolish' views as to conservatives 
to express *wise* views/' 

Action in Congress 

An effort to take from the Post Office Department th§ power to 
bar publications from the mail under the war-time espionage act has 
already resulted in the unanimous passage of a repeal bill by the 
Senate. It died in the House of Representatives without action. The 
repeal bill was introduced and sponsored by Senator Thomas J. 
Walsh of Montana, the author of the Espionage Act. The Senate 
Judiciary Committee, in reporting the bill, said of the post office 
censorship section: 

"The committee is further of the view that it is unwis^ to invest 
the post-office authorities with the power to determine whether an 
article or articles in a newspaper does or does not offend against the 
statute, a question often so delicate as that learned judges of the 
Supreme Court have differed in the conclusions at which they have 
respectively arrived when called upon to solve it. The statute has 
been so administered as to make it to all intents and purpose a censor- 
ship law." 
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1. I am opposed to the post office censorship and request fur- 
ther information on when and how to act to help end it* 

2. Others likely to be interested: 

3. Remarks ; 
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